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आदेश / ORDER 

 
 

 
PER VIKAS AWASTHY, JM :  
 
 

These three appeals have been filed by the Revenue against the order 

of Commissioner of Income Tax (Appeals)-3, Pune dated 25-02-2016 

common for the assessment years 2006-07, 2007-08 and 2008-09. 
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ITA Nos. 925 to 927/PUN/2016,  

A.Ys. 2006-07 to 2008-09  

 

 
 

 

Since, the grounds raised in all these appeals are identical and are 

arising from same set of facts, these appeals are taken up together for 

adjudication and are being disposed of vide this common order.   

 

2. Shri Deven Sheth appearing on behalf of the assessee submitted at 

the outset that the grounds raised in these three appeals by the Revenue 

are identical to the one raised in the appeal by Department before the 

Tribunal for assessment year 2010-11.  The assessee had claimed 

deduction u/s. 80IB(10) of the Income Tax Act, 1961 (hereinafter referred 

to as “the Act”) in respect of housing project „Krishna Kamal‟.  The Revenue 

for the first time denied the benefit of deduction in the assessment year 

2010-11.  Thereafter, the assessments for assessment years 2006-07 to 

2009-10 were reopened and the deduction u/s. 80IB(10) granted earlier in 

original assessment proceedings was withdrawn.  The assessee carried the 

matter in appeal for assessment year 2010-11 before the Commissioner of 

Income Tax (Appeals).  The Commissioner of Income Tax (Appeals) granted 

substantial relief to the assessee holding the assessee eligible for claiming 

deduction u/s. 80IB(10) of the Act.  However, pro rata deduction in respect 

of two residential units was denied on account of violation of covered area 

beyond 1500 sq. ft.  Against the order of Commissioner of Income Tax 

(Appeals) dated 29-08-2014 for assessment year 2010-11, both, the 

assessee and the Revenue filed appeals before the Tribunal.  The Revenue 

in its appeal ITA No. 2207/PUN/2014 raised the grounds similar to the 

one raised in the present set of appeals.  The Tribunal vide order dated  

14-07-2017 dismissed the appeal of Revenue and upheld the findings of 

Commissioner of Income Tax (Appeals).  The ld. AR submitted that since 
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the grounds raised in the present set of appeals by the Revenue are 

identical, therefore, the same are liable to be dismissed.   

 

3. Shri Ajay Modi representing the Department fairly admitted that the 

grounds raised by the Revenue in the present set of appeals are similar to 

the one raised in ITA No. 2207/PUN/2014 for the assessment year 2010-

11 by the Department.   

 

4. We have heard the submissions made by representatives of rival 

sides and have perused the orders of authorities below.  The Revenue in all 

the three appeals have assailed the order of Commissioner of Income Tax 

(Appeals) in allowing deduction u/s. 80IB(10) of the Act in respect of 

project „Krishna Kamal‟.  For the sake of completeness the grounds raised 

by the Revenue in assessment year 2006-07 are reproduced here-in-below:  

“1) The Order of the Ld. CIT(A) is contrary to law and to the facts and 
circumstances of the case. 

  
2) The Ld. CIT(A) erred m allowing deduction u/s 80IB (10) in respect of project 

"Krishna Kamal".  
 
3) The Ld. CIT(A) erred in not appreciating the import of section 80IB(10) which 

speaks about sanction to the 'housing project' and not to the individual 
buildings in the projects. 

 
4) The Ld. CIT(A) erred in not appreciating the fact that building R is a part of 

project i.e. " Krishna Kamal" which was approved on 23.12.2004 ad the 
same has not been completed by 3l.03.2009, thus violating the conditions 
provided in clause (a) to section 80IB (10) of the Act.  

 
5) The Ld. CIT(A) erred in allowing pro rata claim of deduction u/s 80lB(10) in 

respect of eligible buildings in the project "Krishna Kamal" in spite of the 
facts that building R, though was part of the project i.e. "Krishna Kamal" 
which was approved on 23.12.2004, is not completed with the time 
stipulated in sec 80IB(10)(a)(ii) of the Act and without appreciating the fact 
that jurisdictional High Court in the case of CIT Vs. Brahma Associates, 333 
ITR 289 held deduction is allowable on the entire project approved by the 
local authority and there is no question of allowing deduction to a part of the 
projects.  

 
6) The Ld. CIT(A) erred in allowing pro rata claim of deduction u/s 80lB (10) in 

respect of eligible flats in the project "Krishna Kamal" in spite of the fact that 
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built up area of two flats of the projects exceeded the prescribed area of 
1500 sq ft, violating clause (c) to section 80lB (10) of the Act and without 
appreciating the fact that jurisdictional High Court in the case of CIT Vs. 
Brahma Associates, 333 ITR 289 held deduction is allowable on the entire 
projects approved by the local authority and there is no question of allowing 
deduction to a part of the project.  

 
7) The appellant craves leave to Add, Amend, alter or delete any of the above 

grounds of appeal during the course of appellate proceedings.” 

     

Identical grounds have been raised by the Revenue in the assessment 

years 2007-08 and 2008-09. 

 
 

5. We observe that in assessment year 2010-11, the Department has 

assailed the findings of Commissioner of Income Tax (Appeals) by raising 

similar grounds.  The relevant extract of the order of Tribunal in ITA No. 

2207/PUN/2014 for assessment year 2010-11 decided on 14-07-2017 

wherein the issues raised by the Department in appeal have been culled 

out is reproduced here-in-below : 

“3. The Department in its appeal has raised 7 grounds of appeal.  The 
ground Nos. 1 and 7 are general.  The ground Nos. 2 to 5 are with respect to 
Commissioner of Income Tax (Appeals) allowing the benefit of deduction u/s. 
80IB(10)  despite the fact that Building R which is part of project „Krishna 
Kamal‟ approved on 23-12-2004 was not completed by the assessee till the 
due date of completion i.e. 31-03-2009. 
 
3.1 In ground No. 6 the Revenue has assailed the findings of 
Commissioner of Income Tax (Appeals) in granting pro-rata claim of 
deduction u/s. 80IB(10) in respect of eligible flats, despite the fact built up 
area of two flats in the project exceeded the prescribed limit of 1500 sq. ft. 
and has violated the provisions of section 80IB(10)(c) of the Act.”   

 

From the perusal of above it is apparent that the grounds raised by 

Revenue in present set of appeals are similar to the issues raised in 

assessment year 2010-11.   

 
 

6. The Co-ordinate Bench dismissed the grounds raised by the Revenue 

by observing as under : 

“8. We have heard the submissions made by the representatives of rival 

sides and have perused the orders of the authorities below.  We have also 

examined the documents referred to by the ld. AR during the course of 
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making submissions.  The first issue raised by the Department in appeal is 

with respect to allowing deduction u/s. 80IB(10) to the housing project 

„Krishna Kamal‟ developed by the assessee.  Undisputedly, original layout 

plan of the project comprised of four buildings i.e. P, Q, R and S.  

Subsequently, the assessee shelved the construction of Building S.  The 

assessee only constructed Buildings P and Q with two wings each i.e. P1, 

P2, Q1 and Q2.  The assessee obtained revised commencement certificate in 

respect of Building R.  The said commencement certificate was conditional 

and valid for the period of one year.  Later on the assessee abandoned the 

construction of Building R and obtained completion certificate in respect of 

Buildings P and Q in the year 2006.  The Buildings P and Q were comprising 

of 96 flats.  The assessee claimed the benefit of deduction u/s. 80IB(10) in 

respect of flats sold in the aforesaid two buildings of the project „Krishna 

Kamal‟.  The ld. AR has pointed that the assessee has claimed deduction 

u/s. 80IB(10) in respect of project „Krishna Kamal‟ in the last three 

assessment years on same set of facts.  The Department has allowed the 

claim of assessee in the earlier assessment years in scrutiny assessment 

proceedings.  In the assessment year under appeal, there has been no 

change in the facts and circumstances.   

 

We find that the Commissioner of Income Tax (Appeals) after 

thoroughly examining the facts of the case and after placing reliance on the 

decision of Hon‟ble Bombay High Court in the case of Commissioner of 

Income Tax Vs. Vandana Properties reported as 353 ITR 36 and the decision 

of Pune Bench of the Tribunal in the case of Rahul Construction Vs. Income 

Tax Officer in ITA No. 1250/PN/2009 decided on 30-03-2012 allowed the 

claim of assessee.  We do not find any infirmity in the order of Commissioner 

of Income Tax (Appeals) on this issue.  Buildings P and Q of the housing 

project „Krishna Kamal‟ on standalone basis satisfy all the conditions 

stipulated u/s. 80IB(10) of the Act and hence, the assessee is eligible to 

claim deduction under the said section in respect of aforesaid buildings.  

Since, construction of Building R has been withheld by the assessee, it 

would not impinge the right of assessee to claim benefit of deduction u/s. 

80IB(10) on remaining project.  Accordingly, the ground Nos. 2 to 5 raised in 

the appeal by the Department are dismissed.   

 

9. In ground No. 6, the Department has assailed the findings of 

Commissioner of Income Tax (Appeals) in granting pro-rata deduction u/s. 

80IB(10) despite the fact that two residential units i.e. P1-25 and Q1-21 were 

allegedly exceeding the prescribed limit of 1500 sq. ft.  The assessee has 

raised corresponding ground in its appeal alleging that the Assessing Officer 

in an arbitrary manner at the back of the assessee has taken the 

measurement of aforesaid flats.  As per the certificate of Architect built up 

area of both the flats is less than 1500 sq. ft. 

 

10. It has been contended before us that the Assessing Officer without 

issuing any show cause notice at the back of the appellant has taken the 

measurement of flats P1-25 and Q1-21.  On the basis of measurement so 

taken the Assessing Officer has come to the conclusion that the built up area 

of aforesaid flats is more than 1500 sq. ft. and held that the assessee has 
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violated the provisions of section 80IB(10)(c) of the Act.  The ld. AR has 

drawn out attention to the certificate of Architect at page 47 of the paper 

book.  A perusal of the said certificate show that the residential unit P1-25 is 

having total area of 1469.50 sq. ft. including terrace and the area of 

residential unit Q1-21 is 1460 sq. ft. including terrace.  It has been 

contended that no opportunity of hearing was afforded to the assessee after 

measurements were taken by the Assessing Officer.  The action of the 

Assessing Officer in taking measurements of the flats at the back of 

assessee is against the principles of natural justice.  The Assessing Officer 

should have issued show cause notice and should have joined assessee or 

his representative while taking measurements.  The Assessing Officer further 

without affording opportunity of hearing to the assessee to rebut the 

measurements taken proceeded on to make disallowance.  A perusal of the 

assessment order shows that the Assessing Officer has not rejected the 

certificate of Architect dated 27-11-2007 placed on record by the assessee 

wherein the measurements of the residential unit in question have been 

given.  We are of the considered view that in the light of facts and the 

documents on record the action of the Assessing Officer was unjustified and 

violative of principles of natural justice.  Hence, the disallowance made by 

the authorities below in respect of residential units P1-25 and Q1-21 is liable 

to be set aside.   

 

11. Even otherwise the provisions of section 80IB(10) of the Act were 

amended w.e.f. 01-04-2005, whereas, the assessee had obtained certificate 

of commencement on 23-12-2004 i.e. prior to the amendment.  Hence, the 

amended provisions of section 80IB(10) of the Act would not apply on the 

sanctions taken prior to the date of amendment.  Similar view has been 

taken by the Hon‟ble Jurisdictional High Court in the case of Commissioner 

of Income Tax Vs. Brahma Associates (supra).  Thus, in view of the facts of 

the case and the law laid down by the Hon‟ble Bombay High Court, ground 

No. 6 raised in the appeal by the Department is dismissed and the appeal of 

the assessee is allowed.   

 

12. In the result, the appeal of the Revenue is dismissed and the appeal 

of the assessee is allowed.”   

 

 

7. Both the sides are unanimous in stating that the issues involved in 

the present set of appeals is identical to the one decided earlier by the Co-

ordinate Bench in assessee‟s own case for assessment year 2010-11.  No 

material has been brought on record by the Revenue to distinguish the 

view already taken by the Tribunal.  We see no reason to take a contrary 
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view.  Accordingly, the impugned order is upheld and all the three appeals 

by the Department are dismissed.  

 

8. In the result, all the three appeals by the Revenue are dismissed 

being devoid of any merit.   

 

Order pronounced on Wednesday, the 23rd day of May, 2018. 

 
 
 
 Sd/- Sd/- 

   (डी. करुणाकरा राव/D. Karunakara Rao)     (ववकास अवस्थी / Vikas Awasthy) 

   ऱेखा सदस्य / ACCOUNTANT MEMBER         न्याययक सदस्य / JUDICIAL MEMBER 

 

ऩुणे / Pune; ददनाांक / Dated : 23rd May, 2018  

RK 
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